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§ 401.22 Civil rights.

Each application for Federal assist-
ance, grant-in-aid award, or project
agreement shall be supported by a
statement of assurances executed by
the Cooperator providing that the proj-
ect will be carried out in accordance
with title VI, Nondiscrimination in fed-
erally Assisted Programs of the Civil
Rights Act of 1964 and with the Sec-
retary’s regulations promulgated
thereunder.

§ 401.23 Audits.

The State is required to conduct an
audit at least every two years in ac-
cordance with the provisions of Attach-
ment P OMB Circular A–102. Failure to
conduct audits as required may result
in withholding of grant payments or
such other sanctions as the Secretary
may deem appropriate.

[49 FR 30074, July 26, 1984]
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Subpart A—General

§ 402.01 Scope.

(a) This part interprets and imple-
ments sections 7(a)–(d) [16 U.S.C.
1536(a)–(d)] of the Endangered Species
Act of 1973, as amended (‘‘Act’’). Sec-
tion 7(a) grants authority to and im-
poses requirements upon Federal agen-
cies regarding endangered or threat-
ened species of fish, wildlife, or plants
(‘‘listed species’’) and habitat of such
species that has been designated as
critical (‘‘critical habitat’’). Section
7(a)(1) of the Act directs Federal agen-
cies, in consultation with and with the
assistance of the Secretary of the Inte-
rior or of Commerce, as appropriate, to
utilize their authorities to further the
purposes of the Act by carrying out
conservation programs for listed spe-
cies. Such affirmative conservation
programs must comply with applicable
permit requirements (50 CFR parts 17,
220, 222, and 227) for listed species and
should be coordinated with the appro-
priate Secretary. Section 7(a)(2) of the
Act requires every Federal agency, in
consultation with and with the assist-
ance of the Secretary, to insure that
any action it authorizes, funds, or car-
ries out, in the United States or upon
the high seas, is not likely to jeopard-
ize the continued existence of any list-
ed species or results in the destruction
or adverse modification of critical
habitat. Section 7(a)(3) of the Act au-
thorizes a prospective permit or license
applicant to request the issuing Fed-
eral agency to enter into early con-
sultation with the Service on a pro-
posed action to determine whether
such action is likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical habitat. Sec-
tion 7(a)(4) of the Act requires Federal
agencies to confer with the Secretary
on any action that is likely to jeopard-
ize the continued existence of proposed
species or result in the destruction or
adverse modification of proposed criti-
cal habitat. Section 7(b) of the Act re-
quires the Secretary, after the conclu-
sion of early or formal consultation, to
issue a written statement setting forth
the Secretary’s opinion detailing how
the agency action affects listed species
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or critical habitat Biological assess-
ments are required under section 7(c) of
the Act if listed species or critical
habitat may be present in the area af-
fected by any major construction ac-
tivity as defined in § 404.02. Section 7(d)
of the Act prohibits Federal agencies
and applicants from making any irre-
versible or irretrievable commitment
of resources which has the effect of
foreclosing the formulation or imple-
mentation of reasonable and prudent
alternatives which would avoid jeop-
ardizing the continued existence of
listed species or resulting in the de-
struction or adverse modification of
critical habitat. Section 7(e)–(o)(1) of
the Act provide procedures for granting
exemptions from the requirements of
section 7(a)(2). Regulations governing
the submission of exemption applica-
tions are found at 50 CFR part 451, and
regulations governing the exemption
process are found at 50 CFR parts 450,
452, and 453.

(b) The U.S. Fish and Wildlife Service
(FWS) and the National Marine Fish-
eries Service (NMFS) share responsibil-
ities for administering the Act. The
Lists of Endangered and Threatened
Wildlife and Plants are found in 50 CFR
17.11 and 17.12 and the designated criti-
cal habitats are found in 50 CFR 17.95
and 17.96 and 50 CFR part 226. Endan-
gered or threatened species under the
jurisdiction of the NMFS are located in
50 CFR 222.23(a) and 227.4. If the subject
species is cited in 50 CFR 222.23(a) or
227.4, the Federal agency shall contact
the NMFS. For all other listed species
the Federal Agency shall contact the
FWS.

§ 402.02 Definitions.
Act means the Endangered Species

Act of 1973, as amended, 16 U.S.C. 1531
et seq.

Action means all activities or pro-
grams of any kind authorized, funded,
or carried out, in whole or in part, by
Federal agencies in the United States
or upon the high seas. Examples in-
clude, but are not limited to:

(a) actions intended to conserve list-
ed species or their habitat;

(b) the promulgation of regulations;
(c) the granting of licenses, con-

tracts, leases, easements, rights-of-
way, permits, or grants-in-aid; or

(d) actions directly or indirectly
causing modifications to the land,
water, or air.

Action area means all areas to be af-
fected directly or indirectly by the
Federal action and not merely the im-
mediate area involved in the action.

Applicant refers to any person, as de-
fined in section 3(13) of the Act, who re-
quires formal approval or authoriza-
tion from a Federal agency as a pre-
requisite to conducting the action.

Biological assessment refers to the in-
formation prepared by or under the di-
rection of the Federal agency concern-
ing listed and proposed species and des-
ignated and proposed critical habitat
that may be present in the action area
and the evaluation potential effects of
the action on such species and habitat.

Biological opinion is the document
that states the opinion of the Service
as to whether or not the Federal action
is likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modifica-
tion of critical habitat.

Conference is a process which involves
informal discussions between a Federal
agency and the Service under section
7(a)(4) of the Act regarding the impact
of an action on proposed species or pro-
posed critical habitat and rec-
ommendations to minimize or avoid
the adverse effects.

Conservation recommendations are sug-
gestions of the Service regarding dis-
cretionary measures to minimize or
avoid adverse effects of a proposed ac-
tion on listed species or critical habi-
tat or regarding the development of in-
formation.

Critical habitat refers to an area des-
ignated as critical habitat listed in 50
CFR parts 17 or 226.

Cumulative effects are those effects of
future State or private activities, not
involving Federal activities, that are
reasonably certain to occur within the
action area of the Federal action sub-
ject to consultation.

Designated non-Federal representative
refers to a person designated by the
Federal agency as its representative to
conduct informal consultation and/or
to prepare any biological assessment.

Destruction or adverse modification
means a direct or indirect alteration
that appreciably diminishes the value
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